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SUPREME COURT OP APPEALS OF WEST VIRGINIA. 

Beecher v. Foster, et al. 

April 5, 1902. 

Limitations — Implied trusts — Assignment for benefit of creditors — Parties — Allow- 
ance to trustee. 

1. Implied trusts are within the statute of limitations, and the statute begins to 

run from the time the wrong was committed by which the person becomes 
chargeable as trustee by implication. 

2. II. & B. and M. filed a petition, answer, and cross-bill in a cause, setting up 

a note of one F. , held by them by assignment of H. , the payee, as collateral 
to secure their respective claims, and also to secure the claims of other 
creditors of said H. mentioned in the said petition, answer, and cross-bill, 
but claiming priority and preference to plaintiffs in said cross-bill over the 
other beneficiaries in said assignment mentioned. Held, such other benefi- 
ciaries were necessary parties to the petition and cross-bill. 

3. A party cannot stand as a representative of others to whom his own interests 

are hostile and adverse. 

4. Under the last clause of section 6, c. 72, W. Va. Code (Va. Code, sec. 2442), 

where a debtor conveys all his property to a trustee for the benefit of his 
creditors, or where he so conveys it all except what is exempt from execu- 
tion or other process, and where it is made the duty of the trustee to take 
possession, control, manage, and administer tho trust property, the commis- 
sioner of accounts, in stating and settling the accounts of such trustee, should 
make the same allowances to nim for reasonable expenses and reasonable 
compensation in the form of a commission as should be allowed to an exe- 
cutor or other fiduciary under section 17, c. 87, Id. (Va. Code, 2695.) 

(Syllabus by the Court. ) 

(Virginia Code annotations ours.) 

Appeal from Circuit Court, Ritchie county ; G. W. Farr, Judge. 
Action by John S. Beecher against Thomas FosteT and others. 
Judgment for plaintiff, and defendants appeal. 

Affirmed in part. 

Merrick & Smith and W. N. Miller, for appellants. 

V. B. Archer and Wm. Beard, for appellee. 

McWhorter, J., after stating the facts : 

As to the first assignment, the overruling of the demurrer, the 
cross-bill shows on its face that the money decreed against appellant 
Dellicker was paid him by the trustee, Saitnders, on the 25th day of 
June, 1887, and the record shows that the cross-bill was filed on the 
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5th day of April, 1893, within a little over two months of being 
six years from the date of payment to the time of commencing pro- 
ceedings to recover it. Appellees contend that, the bill being filed 
for the purpose of surcharging and falsifying the accounts of the 
trustee and for accounting by him, there is no statute of limitation 
fixed for a bill of this character. This may be true as far as the 
trustee is concerned, but is it so in case of an implied or construc- 
tive trust? What is the relation of Dellicker to this trust fund? 
There is certainly not an express trust. He received the money in 
payment of the indebtedness of the trustee to him, for money bor- 
rowed for the purposes of the trust estate, and the receipt of it by 
Dellicker created an implied trust. There were none of the ele- 
ments of a contract for the purpose of creating a trust in the trans- 
action. There was no intention to create a trust, but, as far as the 
parties were concerned, it was the simple payment of a debt due 
from the trustee to Dellicker. The great weight of authorities is 
that such a trust is subject to the statute of limitations. Appellees 
cite Duchett v. Bank, 86 Md. 400, 39 Atl. 983, 39 L. E. A. 84, 63 
Am. St. Eep. 513, where it is held, "One who participates in a 
breach of a trust can no more than the trustee invoke the defense 
of the statute of limitations." The opinion in that case shows that 
the plea of the statute of limitations by the bank was relied on 
"only as against the claim for two thousand dollars, which is not 
the claim for the two thousand and twenty-four dollars and thirty 
cents collected on the check given in payment of the Duckett mort- 
gage debt, and that is the claim for which we hold the bank liable. 
So in fact the statute is pleaded against the claim that the bank is 
not liable for, and is not pleaded against the claim for which it is 
responsible." Section 1080, 2 Pom. Eq. Jur., is cited as well in sup- 
port of said decision as by appellees in case at bar, where it is said : 
"The trustee's personal liability to make compensation for the loss 
occasioned by a breach of trust is a simple-contract equitable debt. 
It may be enforced by a suit in equity against the trustee himself, 
or against his estate after his death, and the Statute of limitations 
will not be admitted as a defense unless the statutory language is 
express and mandatory upon the court." In treating of trusts (1 
Bart. Ch. Prac. 117, sec. 27), it is said: "Those which come under 
the general head of indirect trusts, and which are subject to the 
laws of limitation, are resulting, implied, and constructive trusts." 
2 Minor, Inst. (4th ed.) 218: "Constructive trusts depend on con- 
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elusions of law, independently of contract or intent, are commonly 
imposed in invitum, and embrace every trust arising by operation 
of law which is neither implied nor resulting." 1 Lom. Dig. 232, 
233 ; 1 Spence, Eq. Jur. 508 et seq; 2 Story, Eq. Jur. sec. 1195 
et seq; Cook v. Fountain, 3 Swanst. 585. 1 Eob. Prae. (New) 458 : 
"To exempt a trust from the bar of the statute, it must be — First, 
a direct trust; secondly, it must be of the kind belonging exclu- 
sively to the jurisdiction of a court of equity; and, thirdly, the 
question must arise between trustee and cestui que trust." 2 Wood. 
Lim. sec. 200 : "Trusts which arise from an implication, of law, or 
constructive trusts, are not within the rule, but are subject to the 
operation of the statute, unless there has been a fraudulent conceal- 
ment of the cause of action; and the statute is as complete a bar 
in equity as at law." In Wilmerding v. Russ, 33 Conn. 77, it is 
said by Chief Justice Hinman : "By the whole current of modern 
authorities, implied trusts are within the statute, and the statute 
begins to run from the time the wrong was committed by which the 
person becomes chargeable as trustee by implication." Kane v. 
Bloodgood, 7 Johns. Ch. 90, 11 Am. Dee. 417; Robinson v. Hook, 
4 Mason, 139, 152, Fed. Cas. No. 11,956; Swindersine v. Mis- 
cally, Bailey, Eq. 304; Haynie v. Hall's Ex'r, 5 Humph. 290, 
42 Am. Dec. 427. In Sheppard v. Turpin, 3 Gratt. 373, Syl. 
points 3, 4, and 5, are as follows: "(3) Property conveyed in a 
deed of trust is taken under execution and sold, and the purchasers 
remain in peaceable possession thereof for five years before suit 
is instituted by the trustee or the cestui que trust to recover 
it. Held, the statute of limitations is a bar to the recovery. (4) 
A mere constructive trustee may protect his possession by a plea 
of the statute of limitations. (5) If the statute of limitations will 
bar the action of the trustee against third parties for the recovery 
of the trust property, it will equally bar the action of the cestui que 
trust for the same subject-matter." And in Speidel v. Henrici, 120 
U. S. 377, 7 Sup. Ct. 610, 30 L. Ed. 718, it is held : "Implied trusts 
are barred by lapse of time. A court of equity will not assist one 
who has slept upon his rights, and shows no excuse for his laches in 
asserting them. If a bill in equity shows upon its face that the 
plaintiff, by reason of lapse of time and of his laches, is not entitled 
to relief, the objection may be taken by demurrer." Maxwell v. 
Kennedy, 8 How. 210, 12 L. Ed. 1051 ; Bank v. Carpenter, 101 U. 
S. 567, 25 L. Ed. 815 ; Lansdale v. Smith, 106 U. S. 391, 1 Sup. 
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Ct. 350, 27 L. Ed. 219. And in Thompson v. Iron Co., 41 W. Va. 
574, 23 S. E. 795, it is held : "The defenses of the statute of limita- 
tions and laches and stale demand may be made by demurrer." 
Jackson's Adm'r v. Hull, 21 W. Va. C01; Laidley v. Laidley, 25 
W. Va. 530; Crumlish's Adm'r v. Railroad Co., 28 W. Va. 637; 
Van Winkle v. Blackford, 33 W. Va. 582, 11 S. E. 26; Whittaker v. 
Improvement Co., 34 W. Va. 217, 12 S. E. 507; 1 Daniell, Ch. 
Prae. p. 559, sec. 9. In Thompson v. Iron Co., cited, it is said: 
"Where the trust is such as admits of a law jurisdiction, the statute 
applies, and were it a trast of purely equitable cognizance, known 
only to equity, then that limitation created by equity, called 'laches' 
would apply." In Key v. Hughes' Ex'rs, 32 W. Va. 184, 9 S. E. 
77 (Syl. 3), it is held: "Where the relation of parties is that of 
trustee and cestui que trust, the statute of limitations does not com- 
mence to run until there has been an open denial and repudiation 
of the trust by the trustee, brought home to the cestui que trust in 
such a manner as will require the latter to act as upon an asserted 
adverse title." This was a case where a direct trust existed — the 
acknowledged relation of trustee and cestui que trust. In the case 
at bar, except by implication, there was no such relation between 
Dellicker and the creditors of Poster. 

Appellant sets up another ground of demurrer. Plaintiffs in the 
cross-bill, who are assignees of the $2,000 note, show in their cross- 
bill that the note was assigned to them as collateral for the payment 
not only of their respective claims, but for the claims of some six 
or more other creditors of Hustead named in their cross-bill, where- 
in the several claims and amounts are set out ; and it is alleged in 
the cross-bill that, while the note is assigned for the benefit of all 
the creditors mentioned, the claims of plaintiffs are entitled to be 
preferred and paid in full before the other named creditors can 
participate in the benefits of the assignment. Appellees contend 
that, being the only parties mentioned in the assignment as as- 
signees, they are to be treated as mere agents for the collection and 
distribution of the money, and the suit is properly brought in their 
name, and cite 1 Bart. Ch. Prac. p. 225, sec. 49 ; 2 Perry, Trusts, 
874; and Dicey, Parties, p. 155 — and claim the other beneficial 
creditors named as being before the court by representation. Are 
the plaintiffs in the cross-bill and the other creditors whom they 
assume to represent "similarly situated"? Plaintiffs in their bill 
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claim & preference over them. In 15 Enc. PI. & Prac. 628, it is 
said : "Where parties, any one of whom would have a right to come 
in by petition and be made a party if necessary to protect his in- 
terests, are allowed to be dispensed with on account of their number, 
the parties of record ought to proceed with the utmost fairness and 
good faith, and should not resort to anything like sharp practice in 
procuring a final decree which is to be binding on all." Campbell 
v. Railroad Co., 4 Fed. Cas. 1178 (No. 2366), 1 Woods, 368. And 
15 Enc. PI. & Prac. 629 : "To authorize one to sue or defend on 
behalf of himself and others not named as parties, it is necessary 
that the party on the record and the persons represented shall have 
a common, or at least a similar, interest in the subject-matter of 
the litigation. A party cannot stand as a representative of others 
to whom his own interests are hostile and adverse." And author- 
ities cited. In Hallett v. Hallett, 2 Paige, 15, it was held that "one 
of the several legatees, all of whose legacies were charged upon real 
estate, could not file a bill in behalf of himself and the other 
legatees, but that all must be made parties in their own persons. 
All persons having distinct interests must undoubtedly be brought 
into court. HopHrh v. Page, 12 Fed. Cas. 504 (No. 6697), 2 
Brock. 20. The claims of plaintiff in the cross-bill are hostile to 
those of the creditors named as co-beneficiaries, in that plaintiffs 
claim priority for themselves, and to be paid in full before any 
benefits accrue to the other said creditors; hence they are proper 
parties defendant to the cross-bill. Therefore the cross-bill is 
defective in that regard, and bad on demurrer. 

It is further contended by the trustee, Saunders, that the court 
erred in overruling hist exception to CoLunisisioney Liflinger's report, 
in allowing but $455.18 for commissions, when he should have 
allowed $1,188.12, which was 5 per centum on amount received or 
collected by the trustee. Section 6, c. 72, Code,* provides, in case 
of sale under deed of trust for security of debts, or to indemnify 
sureties, the proceeds shall be applied "first to the payment of 
expenses attending the execution of the trust, including a commis- 
sion to the trustee of five per centum on the first three hundred 
dollars and two per centum on the residue of the proceeds, then pro 
rata (or in the order of priority, if any, prescribed in the deed) to 
the payment of the debts secured," etc. - This applies in all cases 
where the trustee has nothing to do in the premises except to make 

* Code of Virginia, section 2442. 
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the sale where required, and to execute the trust; but the same 
section contains a further provision covering such trust as that in 
case at bar, where it is made the duty of the trustee to take posses- 
sion, control, management, and administer the trust property^ and 
is intended to be placed upon the same footing with executors and 
administrators in relation to the property committed to his care. 
Such provision is as follows: "And in all cases where a debtor 
conveys all his property to a trustee for the benefit of his creditors, 
or when he conveys -all his property except what is exempt from 
execution or other process, every such trustee shall settle his ac- 
counts before a commissioner of accounts of the county in which 
such land is recorded, and the provisions of chapter 87 of the Code 
of West Virginia, as amended, shall apply to such settlement as far 
as applicable." And section 17, c. 87,* says : "The commissioner in 
stating and settling the account shall allow the fiduciary any 
reasonable expenses incurred by him as such; and also, except in 
cases in which it is otherwise provided, a reasonable compensation 
in the form of a commission on receipts or otherwise." For more 
than a century, in Virginia and in this state, unless in a case where 
there is special reason for allowing more, five per centum on receipts 
and disbursements has been the established compensation to fidu- 
ciaries generally, where there is no other provision, as in case of 
an ordinary deed for security of debts, as above stated. By making 
this second proposition in section 6, c. 72, the legislature recognized 
the difference in the duties devolving upon the trustee, who should 
only be called on in case a sale was desired to be made, and his 
duties under the other class of trust deeds, where he is required to 
take possession and manage and administer the property. In 
Taliaferro v. Minor, 2 Call, top of page 156, it is held: "Adminis- 
trator allowed five per cent, commission on the amount of sales and 
debts received by himself; tbat allowance not being too great for 
selling and receiving, paying and accounting for the money, and 
risking the receipt of counterfeit paper." In Fitzgerald v. Jones, 
1 Munf. 150 : "Executor allowed 7% per centum on all his receipts 
and disbursements; the real and personal estate having, in obedi- 
ence to direction of the will, been kept together and managed by 
him." And in Triplett's Ex'rs v. Jameson, 2 Munf. 242 : "A com- 
mission of more than five per centum on amount of sales and collec- 
tions ought not to be allowed an executor except upon peculiar 

* Code of Virginia, section 2695. 
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circumstances." And in Cavendish v. Fleming, 3 Munf. 198 : "An 
executor may reasonably be allowed a commission of ten per centum 
on moneys received by him, where the debts were very small and 
numerous, and the debtors presumed to have been much dispersed." 
McCall v. Peachy' s Adm'r, Id. 288; Hiplcins v. Bernard, 4 Munf. 
83 ; Kee's Ex'r v. Kee's Creditors, 2 Gratt. 117. Authorities might 
be multiplied, but it is useless. The rule is well established that 
five per centum is the accustomed and ordinary commission allowed 
in such case, and it is with the commissioner or court, in the exer- 
cise of a sound discretion, to increase it, if necessary to make a 
reasonable compensation. This exception of the trustee to the 
commissioner's report should have been sustained. 

For the reasons herein given, the decree of November 3, 1899, 
complained of, is reversed, except in so far as it decrees the amo its 
due the several general creditors, but not including in said excep- 
tion the plaintiffs in the cross-bill, Hall and Beiler and W. S. 
Mackey, and their co-beneficiaries, as set out in their bill ; as to said 
general creditors excepted it is affirmed ; and the cause is remanded 
for further proceedings to be had therein according to the principles 
herein stated, directions given, and the rules governing courts of 
equity. Affirmed in part and reversed in part. 

NOTE. — In Sheppard v. Turpin, 3 Gratt. 395, cited in the principal case, the 
court, before proceeding to pass upon the question of limitations, states that up 
to that time there had been no express decision of that court upon the question, 
though the authorities, English and American, are abundant to sustain it. The 
question does not seem to have arisen again in Virginia until 1884, when a 
similar ruling was made in Saum v. Coffelt, 79 Va. 510 (not cited in the principal 
case), and not thereafter until 1902, in Redford v. Clarke, 100 Va., 7 Virginia 
Law Kegister, 851. The second proposition in the first point in the syllabus, 
however, is by no means supported by the accord of American authority. In 
the following cases it is distinctly held that the statute does not begin to run 
against a resulting trust until its discovery. Pugh v. Bell, 24 Ky. (1 J. J. Mar- 
shall), 398; Burdett v. May, 100 Mo. 131. And in cases of fraudulent conceal- 
ment of the facts by the trustee from the c. q. t., it was held in Badger v. 
Badger, 2 Wall. 87, that length of time is no bar. To the same effect, Miles v. 
Wheeler, 43 111. 123; Bravmer v. Staup, 21 Md. 328; Rider v. Maid, 70 Pa. 15; 
Buehan v. James, Spear's Eq. (S. C. ), 375; Carlisle v. Hart, 27 Tex. 350 ; Dieken 
v. Hays (Pa), 7 Atl. 58. Where children had a resulting trust in land bought 
by their father with their mother's money, the statute was held not to run until 
their father's death. In an early New York case, the statute was held not tc 
begin to run against an action to establish or enforce an implied trust until some 
act is done by the trustee equivalent to a disseisin. Ouyler v. Bradt, 2 Caines 
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Cas. 326. See also King v. McKMar, 109 N. Y. 215 ; Horbach v. Marsh, 37 
Neb. 22. 

Upon the fourth point in the syllabus, the Virginia authorities cited in the 
opinion seem conclusive of the correctness of the ruling — that when the duties 
of tfes trustee are more than nominal, the compensation of any other fiduciary 
clothed with a discretion and responsible for mismanagement of the estate should 
be allowed him. The extract quoted from the Code of West Virginia cor- 
responds in terms with section 2442 of the Code of Virginia, and section 17 of 
chapter 87 of the Code of West Virginia with section 2695 of the Code of Vir- 
ginia. 



